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RESPONSE TO ADVISORY ACTION 

Sir: 

This Response is being submitted in direct response to the Advisory Action mailed on 
September 11,2008. 

In the Advisory Action, the Examiner noted that the "Amendment (In Accordance 
with Board of Appeals' Statement Pursuant to 37 C.F.R. § 41.50(c))" mailed on July 9, 
2008 "is not entered because it was not filed within the two month time period set forth 
in 37 CFR 41.39(b), 41.50(a)(2), or 41.50(b)," and that the "prosecution for this case was 
already closed in 2006." As is intuitively obvious by example, the Amendment mailed on 
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July 9, 2008 was not filed under the provisions of 37 CFR 41.39(b), 41.50(a)(2), or 
41.50(b); instead, the Amendment mailed on July 9, 2008 was filed explicitly pursuant to 37 
C.F.R. § 41.50(c), which grants an explicit right to amend in conformity with the Board of 
Appeals' explicit statement of how a claim on appeal may be amended to overcome a specific 
rejection, and this right to amend pursuant to 37 C.F.R. § 41.50(c) has nothing to do with 
whether the prosecution was previously closed. Since the Board of Appeals 5 decision mailed 
on June 25, 2008 contained an explicit statement pursuant to 37 C.F.R. 41. 50(c) , Applicants 
have an absolute right to amend in conformity with the Board of Appeals 9 explicit statement 
of how a claim on appeal may be amended to overcome a specific rejection , and the 
Amendment in conformity with the Board's explicit statement was filed within the two- 
month period allowed for seeking court review (of the Board's decision) under 37 C.F.R. 
1 .304. Accordingly, the Examiner must enter the Amendment mailed on July 9, 2008. 

The Examiner is strongly urged to review 37 C.F.R. § 41.50(c) and MPEP 1213.01. 



Respectfully Submitted, 



KENYON & KENYON LLP 




Dated: September 16, 2008 
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